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Twa ratepayers seed: t ie urgent intzrverition Of Chi C:ot1r't in thz

statutory process for determining the basis for t}~e u~+corning local body

elections in Wellington City. A decision is required by Friday. By

aareernent a bearing on the merits took dace rather than proceeding with a

claim far interim relief.

The City Cou~czl has sznc~ 1989 been elected by voting fnr 21

councillors from, seven wards. There has been mounting public pressure to

reduce the size of the Council and in 2992 the Local Government

Commission urged thz Council to undertake a full revzew. Pursuant to the

Local Government Act 1974 the Council set up a Triennial Revzew

Sub~orn~nitt~e in August I993 to develop arid consider options for the 1995

e~~ctions. A surr~rnary t~f what it chid and recommended is taken froFn the

Commission's internal report:

"10. The subcommittee's report was c~nsideced at a
councillors workshop on 2 May I994, follow n~ which the
Strategic Planning and Policy Committee decided to carry
out a round of gu~lic consultation prior io tt~te Cc~uneil

deciding upon a formal proposal. This included public

meetings, publicity in suburban and community newspapers,
a Letter-box drop to properties affected by possible minor
boundary charzge~, a letter inviting c4rnment from $0

pro~essiv~ or residents associations, consuliation with

community boards, Maori consu[tatian, and a~ discussion

document.

11. '~'h~ discussion document approved by the corcimittee
included four options for wards, ail based on retaining 21
co~acillocs as follows. The subcommittee r~pvrt hac3

recommended 1M16 councillors, and did not incl~da option

{b) 
below.

(a) The committee's recommended option of 7 wat'ds ~s
at present, with minor boundary alterations numbered
{a)-{f} (see folder p.16};



(b) Szv~n wards with a major boundary alteration
(tiV'adestown from tl'estern to Onslow);

(c) Six wards - amaigarnation or the Northern and
Onslow Wards, and minor bo~~ndary alterations as in

(a?;

(d) Five wards - amalgamation of most of Northern with

Tawa; arr~algamation of most of tiVest~rn with Onslow

and part of Northern; a Central Ward consisting of

Lambton with Northland, Wacl~stown, and Wilton.

from the Western Ward, and Kaawharawhara from

the Onsiow Ward; Southern and Eastern to remain;

minor boundary aEter~tio~s as in (a). "'

There was plainly very widz public cansultatzon indeed, but there is

np evidence that the plaintiffs took part. Each is a member of ~ commuzv:ty

group, but he does nat claim to sue in a rapresentati~~ capacity. Thy

5ub~orz~rnittee made zts report and pursuant to s101ki(l:) the ~~unc l

resolved in August I994 to have six ~.vards and lb councillors, This did not

involve any significant changes to the boundaries of the I..ambton Waxd, at

least far present purposes, It was to be renamec! Central Ward. The

Council gave public notice of its proposals under s101,3. Subsection

specifies the detail to be liven:

"10I7, Objections - () The council small, within I4 days
after making a resolutian ender secf~on 101H of this Aci bui

not in any case later than the 8t,~ day of September in the

year rrtme~iately preceding the year ~f the triennial general
election, give public notice of the proposals contained in the

resolutzon, and shall in that notice '-
{a) Specify the communities of interest considered by

the council as required by section 101E of this Act;

and
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(b) Specify the ratio of population tq proposed members

for each proposed ward (if any) or constituency and

the reasons for those proposals in terms of section

lOIL(3) of this Act; and

(c) Specify the right of objzction conferred by subsection

(2) of this section, including [h~ place and elflsing

date for the receipt of objections."

Tt is not suggested that the Council failed in any way to comply with

thesz requirements. Pursuant to subsection 2 objections were received from

26 persons. These did not include the plaintiffs or their local organisations.

~ Among them however was the North 3ohnsonville Progressive Association

which gave its grudging support for the proposed reduction of wards and

' councillors but stated a preference for I5 counczllors elected at large. The

objections canvassed a wide spectrum of opinion both as to number of

councillors and waxds, however none it seems directly proposed dramatzc

changes to Larnbton Ward.

Pursuant to subsection 3 the Council considered the objections and

on ~9 October 1994 resolved to scrap the original proposal and revert to the

status quo. Next pursuant to subsccraons 4 and 5 the Council received four

appeals and four caunterobjcctions. The North Johnsonville Progcssive

Association was one of those and it addressed the boundaries of Lambton

Ward. The Association supported a substantial reduction in the nunnber of

c~unc.11ors, the abolition of wards in the City apart from Tawa, but also

su~gestcd reorganising the wards and dividing LambEon Ward down

' Cambridge Terrace and distributing it to others and leaving four wards only

(I do not recite the detail).
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The Council then complied with subsection 7 titi~hich providr~s:

"1~Vhere the council receives any appeal under subsection {4)

of this section or any counter-objection under subsection (S}

of this section, the council shall as soon as practicable, but

in no case Later than the ISth day of January in the year of

the triennial general zlection, forward to the Commission

(a~ Every resolution madz under section IO1H of tizis Aci
or subsection {3) of this section; and

(b) Every ob}ection, appeal and counter-objection.

received by the council under this section; and'

(c} Such information conce~nin~ the comrriuruiies of

interest, population, ratable value, area, or other

characteristics of the district or region, oc any

proposed ward or constituency thereof held by the

council as is necessary for the purposes of section

101 of this Act."

There is na ab~i~atiort in the statute to dive the public copies of the

appzais or countezproposais. In particutax the plaintiffs did not know about

the proposal co divide the ~,ambton Ward. The procedure thereafter is

provided for in slOIK, which provides:

"lOIK. Commission to dec~rrnine yvards and cansiikuenci~s-
(1) The Commission shall, before the 29t3t day of ~i~iarch
of the year of each triennial general election,.
(a} Consider the resolutions, ab}cctions, appeals

counter-objections, and information forwarded iv it
under section i4il of this Act; and

(b) Subj~et to section 101E of this Act, determine the

number of wards or constiiuenei~s and their names.
and boundaries, and the number of members to be
effected by electors of each .ward. ar constituency or,

as the cash may b~, by ttie electors of the district as

a whale.
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(2) For the purposes of making a determination under

subsection (1}(b) of this section, thz Commission may, but
sha11 not be obliged to, hold meetings with the council or
any persons or organisations who have indicated a desire to
be heard by the Commission.

{3) Notice in ~vritin~ of every determination under
subsection (1)(b) of this section, setting out the reasons for
the deterrninacion, shall be given by the Commission to the
council concerned, and by public notice.
(4) Forthwith upon the publication of a public notice
under subsection (2) of this section, the Commission shall
send a copy of that Halite to -
(a) The Surveyor-General; and
(b) The Government Statistician.
(5) Subject to section 37z~ of this Act, the determination

of the Commission made under subsection (i)(b) of this

section shall bz final and shall came into force for the next

triennial general election."

Fn making its decision the Commission is requixed to take certain

€actors into account. Subsections 2 and 3 provide:

"(2) In determining whether the council is to bz elected by

the electors of thc district as a whole or by the electors of

two oz more wards and in determining (where necessazy) the

number and boundaries of wards, the territorial authority

and, where appropriate, the Commission shall ensure-

{a) That the election of members of this council by the.

electors of the district as a whole or by the electors

a£ the two or more wards whose number and

boundaries are determined will provide effectzve
representation of communities of intez~cst within the

t district; and

(b) That ward boundaries coincide with the brrnndaries of

c~crrent statistical meshblock arras determzneti by the

Department of Statistics and used for Parliamentu~y
electoral purposes; and

~ (c) That, so far as zs gracticahie, ward boundaries
coincide with community boundaries.



t

7

(3) In determining thy; number ~~f members t4 be elected
by the e.lectars of any constituency or ward, the council and,
where appropriate, the Commission shall insure thaE the
electors of the constituency or ward receive fair
representation having regard to the popu~atior~ of every

constituency or ward within tie regio~l or district and, if the
circumstances so requirz, the rat~abie values, areas, ar other

relevant chaz~acteristies of the various consiztueneies ter

W 3TC~$.n

The Commission obtained a report frflm one of its officers and

dzcided to hold a hearing with the Council, appellants and counterab~ectors.

Afrt~r considering the papers including the histozy of the matter before itself

and the submissions at the hearing it made its d~t~rrninatian on 2$ Maxch

1995 pursuant to s101K, with one day to spare. It decided there would b

Z8 councillors effected from five wards. The Lacnbton Ward was divide

genera.Ily about Taz~anaki Street and that the Western portion► including areas

of Kelburn, Westezn Te Aro and Thvrndon would become part of the

tii~estern Ward, while the remaining parts Eastern Te Aro, Mt '~1'ictoria and

~Zoseneath will be zn~orporated in the Eastern Ward. The plaintiffs'

p~rsonai ar~a~ of interest are Te Aro and Thgrndan and t~►c associations

they support arc so loci sed. Pursuant to s101M the Comm ssz4n's

determination wzll goverrx the I99S elections, and the Counczl I was cold

from the bar, must take action to settle the rolls by 16 Iunc, this Friday.

The plaintiffs commenced these pcoceedin~s o~ 30 May and aPPiied for

int~exim relief. The. matter was called in the Chambers ~.ist on Monday and

no provision for a special hearing had been sought. The Court made lime

immediately available. In the contcx of urgency, it is noted that the

plaintiffs took two months to file then claim.

r
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Thy Statement a~ Clatm propounds five causes of action:

1. Thy Commission has acted in breach of the rotes of natural }ustice.

If the Commission was minded to make a decision on a matter not

proposed by a party it was obliged to advise the parties that it was

considering this and give them an opportunity to make subrrlissions -

the abo~ztion of the Lambton Ward was suc;~ a ma[t~r.

2. Thy Commzssion misdirected itself as to t}~e relevant statutory

provisions, It is alleged that Chi concept of arriving ac the minimum

number of councillors Ss not suppart~d by statute, The Commission

~ was requzred to take account o~ the "commonality o~ communities"

and did not give the weight it should to providing fair representation

__ off' differer~k communities of inier~st within the wards:

3 and 4. The Cornmiss~on wrongly used its own r~saurces in reaching its.

decision.

5. "Ihe Commission failed to consider the comparative communities of

interest within the c~cisi n~ ~..ambian Ward.

4n :the information before me it is plain that nezther pia nt~ff has

been a .'party" in the ~roc~edings b~foz~c tflc Council or the Commission, so

even if't~e proposal was placed before "thy parties", tie glainczffs would

not ha~c ix,~n involved. ~urtfzcr, the praposai was in esscncc part of the

submission by the North Johnsonville Progressive Association. X am

satisfied that ratepayers and community groups in the Lambton Ward,

wrtich is the inner city, da have samz community or idzr~tity o,f znterest.
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On the other hand, it is egcialfy tn~e that each has a sp~ciat parochial

interest that dsstinauishes zt fro~i~ the others. Other local gzoups throughout

any city whether central or suburban wilt have sor~le cornrnon interests and

some sin~utarly their own. It is riot possible in the division of a city into

four or seven w'ar~s to ensure that such co~~~munit~es of interest are

contained zn any one ward and so perhaps form a stronger political or

electoral base. While the creation of the Lambton Ward does recognise a

c~ntxal city community, it is not the only way of grouping corr~muniti~s.

There is insufficient material before me to enable me to rationalise or

decide on any particular grouping. On the other hand, I happily accept the

views. o~ the deponents includ n,~ Mr Foot and. the plaintiffs that the

Lambton Ward did rec~~nise one rational way of grouping ratepayers in

accordance with the statute. It is more significant if there axe seen v~ards

than onto four. It is also. impossible for me tc~ assess the electarat

significance of having communzties of interest collected into wards in any

particular way. Community groups arc often pressure groups, and so also

often minority groups. They may or may noE have real va[ing power.

,~ta~i~s of the Pta~ntiffs

Despite uzg nga from Dr Tayloz~ I can Drily prc~cc~d on the basis that

the plaintiffs. are individual ratepayers. Individual ratepayers can in some

circumstances szek relief under the Sudicature Amendment Act I972 or tfle

prerogative writs against a Iocai authority: Anderson v ttaluer-General

jI974~ 11VZ~R603 and cants Collins v ~.ower Hurt CC ji9~ j IVZLR. 2S0

and the discussion by the Pubic and Administrative Law Re~'o~n

Committee's. report an Standing in Administrative La.w (11 t!t Report X978).

However where a person complains that them has not been a fair henna,

slhe must ha~c been a party to the hearing itself. Hez~e none off' the
r

parcic pane before the Council or the Commission complain. On the othzr



as

hand, w~Cer~ a biased author-~ty grants an application that is a wrong done

not only to the applicants bui to the public interest generally. The position

is discussed but not resoIv~d in tfiz above Report and also by Sir ~~iIliam

Wadi in the b~fi editzor~ of ~dministra~ive Law at pages S~7 and 538. In

this case I have serious doubts that the plaintiffs have sufficient interest in

the matter t~ warrant granting them relief ~n any event. Qn the other hand I

think such questions are more appropriate to the question of whether or not

to grant discretionary relief. That is the way Mr Parker made his

submissions.

The Scheme of the Le~islati~n

Subject to an appeal on a question of law, the Commission's decision

as to the number of wards, their names and boundaries, and the number of

electors of eaci~ ward shall be final: slOiK(5). Only a party to proceedings

before the Comrnissioa (or the Minzsier~ may appeal an a question of taw:

s37ZE (1 j and the Council and those who made submissions to tie

Commission are deemed to b~ parties. I consider the ptainiiffs are not

parties for the purposes of such an a~peai. Section 37zht seems to reinforce

this wtule recognising tt~e power of this Cart to exercise a su~rvisory

jurisdiction nver the Commission on a question of Iaw. The scheme of

chase prow szons seems cv me co rescrxct those whti can ~ppcai on matters a~'

law. to those who participate in the proceedings before the Commission.

'~ his is also a strong indication that the plaintiffs Iack status to bring thew

prvc~edn~s.

The sec~ons prefixed 1.01 I ~a~e already referred to recognise the

.expertise of the Commzssion and ,dive it wide powe~CS to decide matters of

~onsttutipnal policy aff~etin~ territorial authorities and in particular their

electoral bates. Section tg1K~2) gives the Commission a ci s~rztion



whet;-~~r or not to hear the Council or anyone else. Ic caa decide the matter

on the papers. 7t follows that it does aot havti to disclose the contents of

those papers to parties for consideration and further s~.tbmissiort, let alone

disclose them to the public for such. The strict time limits could not be

realistically kept if such were the case. Here the range of submissions had

been so wide and opinions so varied and changeable that there had to b~ an

end co consultation and a decision on the matter made in accordance with

the statutory timetable, 0n the facts I consider there was no oblz~atzon on

the Commission to disclose tt~e submission of the North 7ohnsonville

Progressive Association more wid~Iy than it did, nor to indicate that it was

contemplating dividing Lambton Ward. The way the Council's decisions

and the various submissions were made Left the issues of number and

boundaries of wards, and numbers of councillors wide og~n

I consider that the Commission was not obliged to disseminate the

proposal to divzde Lambton Ward as claimed. Accordingly there his beep

no b~eaCh Of t~C T'tiIC5 Of ~latur2~ juskice. The plainteffs endeavoured to rely

on an admission in tk~e C~mmissian's Statement of Defence that it was

bound to observe the rubes of natural 3ust c~. I accept Ivlr Parker`s.

submission that this admission was made within the stat~,ztory framework X

have analysed. The first cause of action fails.

I consider the number of councillors to be elected was at large for

the Commission. Submissions roc ed from four to 2I. The dccisivn to

provide for 16 was open to tie Cor~'missian, Its approacfi emphasised that

the nurczb~~r of ratepayers was a domznant cansideratiQn as each ward had

many. groups with a p~uticu~ac iaterest and bauRdanCS C~itl~t bC d~~itt~d S~3
r

as to c~ll~ct grouQs wish camsnonai ty of interest i.~to one ward. This is
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obvious enough. In my view the statute should be inter~retzd so as to give

flexibility: the larger each ward the less detailed is the recognition of

comrnonaiity of interest. The inteerity of the old Tawa Borough is one

such lamer interest. I agree that the central czry is another. However such

a decision is one of fact not law. The second cause of action fails

accordingly.

The Commission certainly used its own resources and mace its own

decision. The decision however was a reflection of the information

presented by the Council and participants which Left the choices wide open.

There is no evidence that the Commission followed a course substantially

beyond anything submitted to it. I reject the third and fourth cause of

action accordingly.

The fifth cause of action must be dismissed also for the reasons I

have already given.

piscretio~nary Relief

For the reasons X have given in my discussio❑ of status and the

statutory regime for appals an qu~stzons of lar~v, even if Y had found one or

mare of the causes of action to have been well founded, I would have

refused ralief.

~t~esult and Cots

The piazntiffs' action will be dsrnisscd. 'T'hzs is public interest

litigation. There will be no award of casts.

P ~,.,._..


